DOCKET NO. WWM-15-6009136S

MELANIE PEREZ ; SUPERIOR COURT

VS. : JUDICIAL DISTRICT OF
WINDHAM AT PUTNAM

STATE OF CONNECTICUT,

JUDICIAL DEPARTMENT : JULY 2, 2015

PLAINTIFF’S OBJECTION TO DEFENDANT’S MOTION TO DISMISS

Plaintiff, through her undersigned counsel, hereby objects to Defendant’s Motion
to Dismiss (Doc. No. 120.00) dated April 27, 2015. Defendant’s Motion seeks dismissal
of Plaintiff's requests for relief in the form of emotional distress damages, punitive
damages, prejudgment interest, and depletion of personal savings. Defendant’'s Motion
also seeks dismissal of the entire complaint, or in the alternative, a transfer of venue,
based on a claim of improper venue. For all of the reasons set forth herein, Defendant’s
Motion should be denied as it relates to Plaintiff's claims for emotional distress and

other compensatory damages, interest, and the venue of this action.

BACKGROUND

This case arises from Defendant’s violation of Plaintiff's right to be free of
discrimination on the basis of disability and Defendant’s failure to provide reasonable
accommodation for Plaintiff's disability pursuant to the Connecticut Fair Employment
Practices Act, Conn. Gen. Stat. § 46a-60 et seq. ("CFEPA”"). Plaintiff is a current

employee of Defendant.

At all relevant times, Plaintiff has worked for Defendant as a Probation Officer in

Defendant’s Danielson, Connecticut locations. (Complaint [ 9-11). Defendant is an




employer within the meaning of CFEPA. (Complaint {[3). Plaintiff has a moderate to
severe hearing disability in both ears and is therefore a disabled person within the
meaning of CFEPA. (Complaint /4, 5). Despite Plaintiff's repeated requests for
reasonable accommodation, Defendant failed to provide reasonable accommadation for

Plaintiff's disability. (Complaint 1]1] 13-31). Plaintiff filed a timely complaint of

discrimination with the Connecticut Commission on Human Rights and Opportunities
("CHRO") onJanuary 28, 2013 and on January 20, 2015, obtained a release of
jurisdiction from the CHRO pursuant to Conn. Gen. Stat. §46a-100 permitting her to file

this action. (Complaint {/8).

STANDARD OF REVIEW

In considering a motion to dismiss, “a court must take the facts to be those alleged in
the complaint, including those facts necessarily implied from the allegations, construing
them in a manner most favorable to the pleader.” Villager Pond, Inc. v. Town of Darien,

54 Conn.App. 178, 184 (1999) (citing Pamela B. v. Ment, 244 Conn. 296, 308 (1998)).

PLAINTIFF’'S COMPLAINT CANNOT BE DISMISSED FOR IMPROPER VENUE

Pursuant to Conn. Gen. Stat. § 46a-100, “[a]ny person who has timely filed a
complaint with the Commission on Human Rights and Opportunities in accordance with
section 46a-82 and who has obtained a release from the commission in accordance .
with section 46a-83a or 46a-101 may also bring an action in the superior court for the
judicial district in which the discrimihatory practice is alleged to have occurred or in
which the respondent transacts business, except in any action involving a state agency
or official may be brought in the superior court for the judicial district of Hartford.”

(emphasis added). Here, Plaintiff timely filed a complaint with the CHRO on January
2




28, 2013 and on January 20, 2015 obtained a release of jurisdiction from the
commission in accordance with Conn. Gen. Stat. §46a-100. Here, the discriminatory
practice is alleged to have occurred at Plaintiff's work site in Danielson, where
Respondent transacts business and which is located in the Judicial District of Windham.
While §46a-100 permits an action against the state to be brought in the judicial district
of Hartford, it does not require that the action be brought in Hartford. Therefore, venue

in this judicial district is proper.

If, however, this Court finds that venue in the judicial district of Windham is
improper and venue is properly in Hartford, the action should be transferred rather than
dismissed. General Statutes § 51-351 provides that “[n]o céuse shall fail on the ground
that it has been made returnable to an improper location.” Accordingly, improper venue
would only be grounds to transfer the matter, and not grounds for dismissal. Sprague v.
Commission on Human Rights & Opportunities, 3 Conn. App. 484, 486-87, 489 A.2d
1064, cert. denied, 196 Conn. 804, 492 A.2d 1240 (1985).

PLAINTIFF’'S CLAIM FOR EMOTIONAL DISTRESS DAMAGES SHOULD NOT BE
DISMISSED AS SUCH DAMAGES ARE PROVIDED FOR BY CFEPA

In her prayer for relief, Plaintiff seeks, inter alia, legal and equitable relief,
including but not limited to compensatory damages, pursuant to Conn. Gen. Stat. § 46a-
104. Defendant claims in its motion that Plaintiff's claim for emotional distress damages
should be dismissed because such damages “cannot be awarded under Connecticut

General Statutes § 46a-60." Defendant cites no authority nor advances any legal

! Defendant's motion to dismiss is not the proper vehicle to challenge the legal sufficiency of Plaintiff's
claim for emotional distress. Such challenge is properly made by way of a motion to strike. Practice Book
§ 10-39; Gulack v. Gulack, 30 Conn.App. 305, 309 (1993) (“The proper method to challenge the legal
sufficiency of a complaint is to make a motion to strike prior to trial.”)

3




theory in support of that position. In fact, Defendant has not included even a single
word in reference to Plaintiff's claim for emotional distress damages in its memorandum
of law. For these reasons, and because the Connecticut Fair Employment Practices Act
provides for compensatory damages, which inciudes emotiona! distress damages,

Defendant’s motion must be denied in this regard.

It is well established that the Superior Court may award damages for emotional
distress pursuant to CFEPA. The Connecticut Supreme Court has noted that the
legislature, by enacting Conn. Gen. Stat. §46a-104, the remedial provision of CFEPA,
“granted the power to the court to award compensatory damages.” Bridgeport Hosp. v.
Comm’n on Human Rights & Opportunities, 232 Conn. 81, 113 (1995). Conn. Gen.
Stat. §46a-104 states that:

The court may grant a complainant in an action brought in
accordance with section 46a-100 such legal and equitable
relief which it deems appropriate including, but not limited to,
temporary or permanent injunctive relief, attorney's fees and
court costs. The amount of attorney’s fees allowed shall not be

contingent upon the amount of damages requested by or
awarded to the complainant.

(emphasis added). Courts have noted that the legislature expanded the form of
compensation available to employment discrimination plaintiffs by adding section 46a—
104. Compensatory damages are obviously within the phrase “legal ... relief.” The
Connecticut courts have so interpreted this statute. See, e.g., Collier v. Connecticut
Dept. of Public Safety, No. CV 96-80659, 1999 WL 300643, at *3 (Conn.Super. May 3,
1999); Cantoni v. Xerox Corp., No. CVV-98-0582705-S, 1999 WL 73918, at *1

(Conn.Super.Feb. 3, 1999); see also Angelsea Productions, Inc. v. Commission on




Human Rights & Opportunities, 236 Conn. 681, 699, 674 A.2d 1300, 1310 (1996)
(stating in dictum that a plaintiff is entitled to greater damages following a civil action
than could be recovered in an administrative hearing before the CHRO). Because the
Court may, in its discretion pursuant to §46a-104, award Plaintiff damages including
compensatory damages, Plaintiff's claim emotional distress and other compensatory

damages should not be dismissed.

SOVEREIGN IMMUNITY HAS BEEN WAIVED UNDER §46a-104 FOR CLAIMS FOR
COMPENSATORY DAMAGES INCLUDING INTEREST UNDER THAT STATUTE

As noted above, the legislature’s enactment of §46a-104 grants the Court the
power to award compensatory damages. Interest on damages recoverable under that
section is in the nature of compensatory damages as the very nature of interest is to

provide full compensation.

As the Connecticut Supreme Court has held, “§ 46a—100 represents an
unambiguous waiver of sovereign immunity, authorizing actions against the state for
alleged discriminatory employment practices in violation of § 46a—60." Lyon v. Jones,
291 Conn. 384, 397 (2009). As noted above, §46a-104, “the court may grant a
complainant in an action brought in accordance with section 46a-100 such legal and
equitable relief which it deems appropriate...” (emphasis added). As such, 46a-100
and 46a-104 represent a clear and unambiguous waiver of the State’s sovereign

immunity as to claims for legal and equitable relief pursuant to CFEPA.

Defendant has cited several cases in support of its claim that Plaintiff may not
recover interest in this matter, each of which is inapposite. The only case cited by

Defendant which addresses 46a-104, Chouhan v. Univ. of Conn. Health Ctr., contains




no analysis as to whether interest is specifically provided for in § 46a-104. In reaching
its conclusion, the court in Chouhan relied upon the two cases Defendant relies upon
here, Struckman v. Burns and State v. Chapman, neither of which is applicable and
neither of which addresses the issue of interest awardable pursuant to §46a-104. In
Struckman v. Burns, 205 Conn. 542 (1987), the issue was whether interest should be
awarded pursuant to Conn. Gen. Stat. § 52-192a. In Stafe v. Chapman, 176 Conn. 362
(1978), the court declined to award costs because the applicable statute, unlike § 46a-
104, did not expressly provide for them, Likewise, Defendant's reliance on CHRO v,
Truelove & MacLean, Inc., 238 Conn. 337 (1996), is misplaced because that case
addressed the remedies awardable for CFEPA violations by the CHRO pursuant to
§46a-86, which, as noted above, are narrower that those a court may award pursuant to
§46a-104. Bridgeport Hospital v. Commission on Human Rights & Opportunities, 232
Conn. 91, 113 (1995)(noting that while §46a-86 did not permit the CHRO to award
compensatory damages, the legislature’s enaction of §46a-104 permitted the award of

compensatory damages by the Superior Court.)

Other courts have heid that CFEPA's remedial provisions constitute waiver of
sovereign immunity in that they specifically provide discretion to the courts to decide
what damages to award. For example, in Eaddy v. Dep't of Children & Families, No.
HHDCV106013363S, 2011 WL 4424428, at *7, Judge Peck denied the defendant's
motion to dismiss the plaintiff's claims for money damages on the basis that §46a-99
specifically provides for the court’s to have discretion over what damages to award. The
remedial provision under which Plaintiff here seeks money damages and interest, §46a-

104 is even more specific in its language as to which damages - legal and equitable —




the courts may award. This Court should follow Judge Peck’s reasoning in Eaddy and
the plain language of §46a-104, which permit Plaintiff to recover compensatory

damages, including interest, pursuant to that section.

CONCLUSION

For all the foregoing reasons, Defendant’s Motion to Dismiss should be denied
as to Plaintiff's claim for interest pursuant to §46a-104 and as to Plaintiff's claims for
emotional distress and other compensatory damages. Likewise, Defendant’s motion
should be denied on the issue of venue and venue should remain in the Judicial District
of Windham. In the event the Court finds that venue in this judicial district is improper,
the action should be transferred as dismissal under such circumstances is not

permitted.

PLAINTIFF,
MELANIE PEREZ

By._ s/

' Magdalena B. Wiktor, of
Madsen, Prestley & Parenteau, LLC
105 Huntington Street
New London, CT 06320
Tele: (860) 442-2466
Fax: (860) 447-9206
E-mail: mwiktor@mppijustice.com




CERTIFICATION

| hereby certify that a copy of the foregoing was mailed to the following counsel of
record on this 2nd day of July, 2015:

Josephine S. Graff

Assistant Attorney General
Office of the Attorney General
55 Elm Street, P.O. Box 120
Hartford, CT 06141-0120

s/
Magdalena B. Wiktor
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UNPUBLISHED QFINION. CHECK COURT RULES BEFORE CITING.
Superior Court of Connecticut,

James CANTONI,
v

KEROX CORPORATION.
No. CV-08-0582705-5.  Feb. 3, 1099,
MEMORANDUM OF DECISION ON MCTION TO STRIKE
FINEBERG.

*1 The Plaintiff, James Cantoni, has brought this action in one count alieging violation by the
Defendant, Xerox Corporation, of rights afforded to him under the Connecticut Fair
Empioyment Practices Act, General Statules § 46a-51 et seq. The Defendant has moved to
strike certain portions of the complaint and prayer for relief therein on the ground that they
fail to state a claim upon which relief can be granted. A motion to strike Is the proper metion
for this purpose.

The Defendant first moves to strike the claim under General Statutes § 48z-58(a) on the
ground that this section provides no basis for ciaims of discriminatory employment practices
that fall within the: scope of General Statutes § 46a-80, citing Commission on Human Rights
& Qpportunities v, Treelove & Maciean, Inc, 238 Conn. 337, 348 680 A.2d 1261 {1996}
The only reference in the complaint to § 46a-58{a) is in Paragraph 20 of the complaint. That’
paragraph reads as follows:

20. The actions of the defendant described above violated Sections 46a-88
(&), 46a-60(al(1) and (sic} 46A-6G(A)(4) of the Connacticut General Statutes.

it is conceded that § 46a-60(g) provides a basis for this action.

Prior to the 1978 Practice Book revision, & motion to strike (or its demurrer predecessor)
individual pertions or paragraphs of a count did not lie if the count as a whole stated a cause
of action. See, &.g., Schrader v. Rosenblatt, 26 Conn.Supp. 182, 183, 218 A.2d 451 (1965},
Arguably under the present rules, a mation to strike rmay properly lie with respect to an
individual paragraph in a count, See, e.q., Nordiing v. Harris, Supericr Court, jdicial district

of Fairfieid, Docket No. 329660 (August 7, 1996) (Levin, L.} 17 CONN. L. RPTR. 206, 288 fn.

1. However, the weight of authority in the Superior Court is that the motion does not lie,
except possibly where the subject paragraph attempts {o state & cause of action. See, e.g..
Zimmerman v. Connecticut College, ef ai, Superior Court, judicial district of New Londen,
Docket No. 544623 (July 2, 1888) (Handy, J.); Larsor v. B & B Reatty, Superior Court,
judicial district of Dantwury, Docket No. 324087 {April 6, 1298) {Monaghan, J., 21 GONNL L.
RPTR. 827); Bombard v. Industry Riggers, Inc., Superior Court, judicial district of Waterbury,
Docket No. 140181, (anuary B, 1908} {Pellegring, J.).

In this case, the Defendant does not seek to strike an entire paragraph, but in effect enly the
reference in Paragraph 20 {o § 46a-58(a). There is no authority for the use of a motion to
sirike for this limited purpose.

By its reference 10 § 46a-60, Paragraph 20 does state a ciaim upon which relief can be
granied,

The Defendant nexd moves to strike Plaintiff's request for punitive and emotional distress
damages on the ground thal such damages are not availabie under General Statutes § 48a-
104. Section 46a-100 provides that any person who has obtained a release from the CHRO
as provided in § 462-101 may bring an acticn in the Supericr Court. This action has been
timely brought, the release having issued.

*2 Seclion 46a-104 reads as follows:
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The court may grant a complainant in an action brought in accordance with
Section 46a-100 such Isgal and equitable relief which it deems appropriate
including, but not limited to, temporary or permanent injunctive refief,
attorneys fees and court costs. {Emphasis addad.)

A suit brought under § 48a-100/101 clearly affords the complainant greater relief than that
available before the CHRO. Angelsea Productions, inc.. v. Commission on Humean Righis &
Opportunifies, 236 Conn. 881, 898, 674 A.2d 1300 (1986). There is no resirickon in § 46a-
104 against an award of damages for emotional distress or punitive damages. By use of the
ward “inciuding,” the section in effect authorizes such damages as are available in a civil
action.

The motion to sirike is denied.
All Citations

Mot Reporied in A.2d, 1999 WL 73918, 24 Conn. L. Rptr. 38
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UNPUBLISHED OPINION. CHECK COURT RULES BEFORE CITING.
Superior Court of Connecticut.

Jeanne G. COLLIER,
V.
STATE of Connecticut, Departiment of Public Safety.

Ne. CVob-80659.  May 3, 1000,

MEMORANDUM OF DECISION RE: PLAINTIFF'S MOTION FOR POST TRIAL RELIEF {#
126) AND DEFENDANT'S MOTION TO SET ASIDE VERIHCT, NEW TRIAL OR
REMITTITUR {# 127, 127.01, 127.02}

ARENA.

* On January 28, 1999, the jury rendered its verdict in favor of the plaintiff, Jeanne G,
Collier, on the first and third counts of her complaint. In 50 doing, the jury found that the
defendant, the State of Connecticut Department of Public Safety, discriminated against the
plaintiff on the basis of her age and in retaliation for the plaintiff's earlier flling of an age
discrimination complaint, in violation of the Connecticut Fair Employment Praclices Act
(CFEPA), General Stotutes § 48a-80 et seq. and the Age Discrimination in Employment Act
{ADEA), 29 U.8.C. § 621 el seq. The jury awarded $50,000.00 on the age discrimination
claim and $150,000.00 cn the retaliation claim, for a {otal compensatory damage award of
$200.000.00. In addition, the jury made a specific finding as to both counts that the
defendant’s discriminatory actions were wiliful.

1. Plaintiff's Motion for Post-Trial Relief (# 128)
The plaintiff's Motion for Post-Trial Relief seeks post-trial relief on five separate grounds. The
court will address each in turn,

A. Back Pay

The plaintiff seeks an award of back pay In the amount of $8,477.28, which represents back
wages from the daie of the provisional appointment on January 8, 1995, The defendant, in
its Qbjaction to Post-Trial Relief {(# 129) and Supplemenial and Reply Brief Objecting i
Praintiff's Claims for Relief (# 131) claims that the plaintiff's back-pay award should be
limited to $4,134.11, from the date of the permanent appoiniment on December 4, 1925. The
defendant claims that, because the plaintiff's claim regarding the provisional appointment
was not made o the Equal Employment Opportunity Commission (EEOQC} and the State of
Conneciicut Commission on Human Rights and Opportunities (CHRQ), it is time barred. In
respense, the plaintiff argues that the defendant has waived its claim that back pay 16 the
date of the provisional appaintment is time barred because it failed to raise this defense ina
special defense.

“Where ... & specific time limitation is contained within a statute that creates a right of action
that did not exist at common law, then the remedy exists only during the prescribed period
and not thereafter ... In such ¢ases, the time limitation is not to be treated as an ordinary
statute of limitation, but rather is as a limétation on the liabilily #self, and not of the remedy
alone ... The courts of Connecticut have repeatedly held that, under such circumstances, the
time limitation Is a substantive and jurisdictional preraquisite, which may be raisad at any
time, even by the court sua sponte, and may not be waived ... (Citations omitted; internal
quotation marks omitted.) Avon Meadow Condo. Assn., Inc. v. Bank Boston Connecticut, 50
Conn.App. 688, 699-00, 719 A.2d 66 cert. denied, 247 Conn. 846 {1988).

The time limitations of the ADEA and the CFEPA are comained within the statutes providing
the right of action thereunder. Therefore, the limitations periods contained therein are
jurisdictional and not subject to waiver. As a result the plaintiff's claim that the defendants
have waived this issue by not pleading it as a special defense must fail.
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*2 The plaintiffs complaint 1o the CHRO was filed on January 24, 1996. {Plaintiffs Exhibit
48.) The CHRO complaint states that the unlawful discriminatory practice complained of
begar on “January &, 1995 and continueld] through December 8, 1§95."The CHRO
complaint further alleges facts regarding the provisionat appointment as does the complaint
to this court.

General Slatutes § 48a-82{g) provides that “[ainy complaint filed pursuant te this section
must be filed within one hundred and gighty days after the alieged act of discrimination ..." In
State v. Comnission on Hurnan Rights & Cppontunities, 211 Conn. 454, 558 A 2d 1120
{1988}, the court considered this time limitation in connection with atlegations of a continuing
course of discrimination and a claim for back pay. Ultimately, the court held that the
limitation period "acted as a lkmitation on the remedy rather than a limitation on the time one
can bring & cause of action.”/d., 472, 559 A 2d 1120, citing Veeder-Root Co. v. Commission
on Human Rights & Cpporiunifies, 165 Conn. 318, 334 A 2d 443 (1973} This principle is
known as the continuing violation principle.

In the present case, the plaintiffs CHRO compiaint clearly alleges a confinuing viclation
which began prior {o the date of the provisional appointment. Since the CHRO complaint
was filed on January 24, 1998, pursuant 1o Generat Statutes § 46a-82(e}, the plaintifi is
entitled to an award of back pay only from 180 gays prigr to January 24, 1986,

The plaintiff aiso prevailed on her federal ADEA claim. “The ADEA provides that, before an
aggrieved person may initiate a private action, he or she must file with the EEQC a charge
afleging unlawful age discrimination. 28 U4.5.C. § 628({d}. if the alleged acts of age
discrimination occurred in a state that has enacted a law prohibiting age discrimination in
amployment and establishing an agency to grant or seek religf from such discrimination
(deferral state}, the aggrieved person must also file a signed wrilten statement of the facts
with the state agency. 28 U.5.C. § 633{p) Joo v. Capitol Swilch, fnc.. 231 Conn. 328, 332,
G50 A.2d 526 (1994). Because of the provisions of the CFEPA, Connecticut is a deferral
state.

The ADEA “aiso establishes the outside fime limits within which the discrimination charge
must be filed with the EEGC and the deferral state agency. 'Such a charge shall be filed-(1}
within 180 days after the alleged unlawful practice occurred; or (2) in a case to which
Section G33{k} of this tile applies, within 300 days after the alleged unlawful practice
oceurred, or within 30 days after receipt by the individual of notice of termination of
proceedings under State law, whichever is earlier.’29 U.5.C. § 826{d)."/id., 333 n. 10, 850
A.2Zd 528. Since Connecticut is a deferral state, pursuant to the ADEA, the plaintiff is entitled
to an award of back pay beginning on March 30, 1898, which is 300 days prior to January
24,1988,

*3 Accordingly, since the plaintiff prevailed on both her CFEPA and her ADEA claims, the
plaindiff is awarded back pay in the amount of $6454.86.7 The plaintiff is not entitled 1o back
pay beginaing on {he date of the provisional appointment, which is more than one year prior
to the filing of her CHRO complaint. In addition, the pfaintiff's pension benefits shalt be
adjusted to reflect the award of back pay beginning on March 30, 1895,

B. Attorneys Fees

The plaintiff seeks an award of attiorneys fees pursuant fo General Statutes § 46a-104° and
29 U.B.C.§218(h).* In support of her claim, the plaintiff's counses has submitted Plaintiff's
Memorandum of Law in Support of Metion for Attorneys Fees (# 126.50) along with
supporting affidavits, including the bill for legal services in the amount of $56 428,43, At the
hearing on this motion, plaintiffs counset submitted a supplemental bill for legal services

rendered post trial through March 9, 1999 in the amoint of $8,825.00. Therefore, the plaintiff

seeks attorneys fees in the total amount of $63,254.43,

The court finds that the plainiiff is entfitied to attorneys fees under both the CFEPA and the
ADEA. The court has reviewed the motions and affidavits submitied in support of the
plaintiff's claim for attorney's fees and finds the total amount of $63,254.43fo be a
reasonabie fee for the legal services rengdered by the plaintiff's counset in conngction with
this caze. Plaintiff's counsel, Atomey Kathleen Eldergill, is a capable, experienced, highly
skilied practitioner who has served her client well in this matter. Attorney Eldergill fited
relevant memoranda, Reguests to Charge and proposed jury interrogatories in connection

with this triai. The plaintiff is hereby awardead her reasonable attomeys fees in the amount of

$63,254.43 pursuant io General Statutes 468a-104 and 20 U.S.C. § 2156(b)

C. Punitive Damages

Page 2 of 5
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Given the jury's finding of a wiilful violation, the plaintiff seeks punitive damages pursuani o
the CFEPA in the amount of $63,254.43. ¢

The defendant, in opposition, argues that the plaintiff is not entitted to punitive damages
because punitive gdamages are noi specifically authorized in the CFEPA. Additionally, the
defendant arguas that, even if punitive damages are generaily permitied in the CFEPA, the
doctrine of sovereign immunity precludes the plaintiff from seeking punitive damages against
this parlicular defendant,

In the CFEPA, the CHRO is preciuded from awarding punitive damages bui there is no case
law that prohibits & court from awarding punitive damages and attorneys fees, See
Bridgeport Hospital v. Compnission on Human Righis & Opportunities, 232 Conn. 81, 653
A2 782 (1995), Canfavero v. Horizon Meat & Seafood Dist, Superior Court, judicial district
of Stamford, Docket No. 152818 {Apri 22, 1997) (18 CONNLL.RPTR. 333) (Nadeau, J.), and
authorities cited therein. in addition, the doctrine of sovereign immunity doss not bar an )
award of punitive damages against this particular defendant Soverelgn immunity is walved .
by the express statutory language found in General Statutes § 46a-51{10}, which defines
“employet” to include "the state and all political subdivisions thereof ..”

*4 A finding of 2 willfu? viciation is & prerequisite 1o an award of punitive damages. Markey v.
Santangelo, 185 Conn, 76, 77, 485 A.2d 1305 {1985} [1In Connacticut punifive damages are
o be measures by the reasonable atiorneys fees and costs."Ford v, Blue Cross & Blue
Shield of Connecticut, ing,, 216 Conn. 40, 59 n. 4, 578 A.2d 1054 {1680}, Accordingly,
pursuant to the CFEPA, the plaintiff is awarded punitive damages in the amount of
$63,254.43 for the wilifu) violations by the defendant as found by the jury on the first and
third counts of the plaintiff's complaint,

D. Liguidated Damages

in addition, the plairdiff seeks liquidated damages pursuant to the ADEA. Specifically, the
plaintiff seeks an award in the amount of the back-pay award and an additional sum in the
amount of $150.000.00, represanting a doubling of the compensatory damages for the
retaliation. The plaintiff claims to be entitled to this award because of the jury's finding of
willful visiations on the part of the defendant. The defendant oppeses any award of
liguidated damages in excass of an amount equal ic the back pay award.

The jury's finding that the defendant asted willfully does entitle the plaintiff to liguidated
damages pursuant to the ADEA. Nevertheless, damages allcwable, under the ADEA are
limited fo pecuniary foss and liquidated damages, if a willful violation is found, in an amount
equal to the pecuniary foss. 28 U 5.C. § 626(b}; Coston v Flit Theatras, inc., 831 F.2d 1321
(7th Cir.1987), vacated on other grounds, 486 U.S. 1020, 108 S.Ct. 1990, 100 L.Ed.2d 223
(1988}."IL]itigants under the ADEA may noet recover the broad range of compensatory
darmages for intangible elements of injury that characterize {ori-lype personal injury statutes,
ADEA litigants cannot recover for either pain and suffering ... or for emotional

distress ..." {Citations omitted.) Downey v. CLR, 33 F.3d 836, 839 (7ih Cir.19%4). The
damages contemplated by the ADEA, 2¢ U.8.C. § 626¢D) are two fold. "Firgt, it includes
items of pacuniary or economic loss such as wages, fringe, and other job-related benefits.
Second, it includes liguidated damages {calculated as an amount equal to the pecuniary
loss) which compensate the aggrieved party for nonpecuniary losses arising out of a willful
violation of the ADEA."Costan v. Plitt Thealres, Inc., supra, 831 F.2d 1329-30, quoting
H.R.Rep. No. 950, 85th Cong., 2d Sess. 13, reprinfed in1978 U.5.Code Cong. & Admin.
News 504, 528, 535 {parenthetical expression in original}. See also Paalitto v. John Brown
E &C, Inc, 953 F.Supp. 17, 26-22 (D.Conn. 1957y, affirmed154 £.3¢ 80, 67.68 (2nd

Cir 19983,

Accordingly, given the jury's finding of willfu! conduct on the part of the defendant, the
plaintiff is awarded liquidated damages under the ADEA in the amount of $6454.86 on her
age claim and on her retaliation claim for & tolal award of $12,808.72.

*8 The plaintiff is not entitled to an additional $150,000.00 in liquidated damages on the
plainiff's retaliation claim, which represents compensation for loss of enjoyment of iife,
humiliation and embarrassmaent. The jury was charged pursuant to instructions which were
agreed to by all counsel and to which there were no exceptions taken, specifically not to
consiger any back pay that the plaintif may have lost in calcuiating their damage award.

Ag such the $150,000.00 award represenis nonpecuniary losses which are not t¢ be used in
calculating a liquidated damage figure under the ADEA.

E, Prajudgment Interest
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Finally, the plaintiff seeks prejudgment interest under the ADEA on the plaintiff's back-pay
award at the rate of 10%, pursuant fo General Sialules § 27-3b, through March 6, 1999. The
detendant maintaing that prejudgment interest is not authorized by the ADEA.

"I ADEA cases prejudgment interest may not be awarded where liguidated damages are
also awarded.”Cosfon v. Plift Thealres, Inc., supra, 831 F.2d 1337. Since the plaintiff has
been awarded liguidated damages pursuant to the ADEA, the plaintiff is not enfitied to
prefudgment interest.

F. Conclusion

in conclusion, as to the Plaintiffs Motion for Post-Trial Relief (# 126), in addition o the
$200,000.00 in compensatory damages awarded by the jury, the plaintiff is awarded back
pay in the amount of $6,454.86 pursuant to the CFEPA and the ADEA. The plaintiff's
pension henefits shail be adjusted accordingly. The plaintiff is also awarded her reascnable
attorneys fees in the amount of $63,254.43, pursuant 1o the CFEPA and the ADEA.
Additionally, the plaintiff is awarded punitive damages in the amount of $83,254 .43 pursuant
1o the CFEPA. Finally, the plaintiff is awarded liguidated darmages on her age claim and on
her retaliation clainy pursuant to the ADEA for a total award of $12,909.72. The plaintiffs
requests for prejudgment interest is hereby denied.

it. Defendant's Motion to Set Azide Verdict, New Trial or Remittisur (# 127, 127.01,
127.02)

The verdict in this case was accepted on January 28, 1999, The defendant's above
captionad, combined motion was filed on February 26, 1999, Practice Book § 16-35 provides
that such motions *must be filed with the clesk within 10 days after the day the verdict is
accepied; provided that for goed cause the judicial authority may extend this time."The
defendanis motion was untimsly. Nevertheless, the plaintiff did not raise this issue and it is
therefore waived. Coeffio v. Pesi-Seal Infernational, Inc., 208 Conn. 108, 108 n. 3, 544 AZd
170 (1988).

A, Defendant's Motion to Set Aside Verdict (# 127)

The defendant claims that the evidence was insufficient to support the jury's verdict, that the
court erred in allowing evidence regarding discrimination pricr to the effective date of the
Stipulated Agreement, and that the damages awarded by the jury were excessive.

*& The court finds that the verdict and damage award is reasonably supported by the
evidence, and the jury could and did reasonably and legally reach their conclusion. “Litigants
in & civil case have a constitutional right to have [questions] of fact decided by a
jury."(Internal quotaiion marks omitted.) Beizer v. Goeppfert, 28 Conn.App. 683, 703, 613
A.2¢ 1336 (1892). The court will net disturb the conclusions reached by the jfury.
Accordingly, the Mction to Set Aside Verdict (# 127) is hereby denied.

D. Defendant's Motion for New Triat {# 127.01)

“Any motion for a new trial Is addressed to the sound discretion of the trial court and will not
be granted except on substantial grounds.”Buwir v, Lichfenheim, 190 Cann. 351, 355, 460
A.2d 1290 (18823). The motion for a new trial is used {o assert the ground of newly
discovered evidence. /d.

The defendani does not claim any newly discovered evidence. Accordingly, the Motion for
New Trial (# 127.01}) is hereby denied.

€. Motion for Remittifur (# 127.02)

As previously noted, the parties in a civil case have a constitutionai right to a jury's
determination as to questions of fact. Beizer v. Gogpfent, supra.The court finds the jury's
award of compensatory damages in the tofal amount of $200,000.00 to be “a fair appraisal
of compensatory damages ..."Buckman v. People Express. Inc., 205 Conn, 166, 177, 530
A.2d 596 (1887},

Accordingly, the defendant's Motion for Remittitur (# 127.02) is hereby denigd.
it is 50 ordered.
All Citations
Not Reported in A.2d, 1982 WL 300643, 24 Conn. L. Rptr. 433
Footnotes

1
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By Order Sua Sponte dated April 21, 1999, this court directed the parties 1o
provide the court with a computation of {he plaintiff's back pay for 300 days
prior to danuary 24, 1996. By way of compliance dated April 26, 1959,
plaintiff's coungsal did provide back-pay figuras from March 30, 19295 to January
24, 1996. Counsel for the defendant provided slightly different calculations. In
addition, plaintiffs counsel submitted an unsolicited Supplemental Brief on the
lssue of Back Pay Under the ADEA. The court did read this brief and the
cases and statuies cited therein. The brief was nct persuasive and had no
effect on the court's decision herein since it referred to a statute and a case
which concerned an earlier version of 29 U.5.C. § 626(e} that was siruck ou?
by the 1991 Amendments, Subsec. (g), Pub.L, 102-88,

2 The court has caleulated this figure by adding the following figures:

$ 848.05 back pay 3/30/95.7/6/9% (Plaintiff's Compliance with Order Dated
April 21, 1898.) :

$ 876.36 back pay 7/7/95-2/28/95 (Plaintiff's Compliance with Order Dated
Aprl 21, 1899.)

$ 594.44 back pay 9/28/85-12/3/85 (from Plaintiff's Exhibit 54 for 1D,
cafculated by taking $129.23 muttiplied by 4 full pay period plus 6
days (§516.92 + $77.52).)

$4134.11 back pay from 12/4/95 (Defendant's Exhibit (1.}

$6454 .96

12}

Generat Statutes § 48a-104 provides, “[tihe court may grant a comglainant in i
an action brought in accordance with Section 48a-100 such legal and
equitable relief which it deems appropriate including, but ot limited to,
temporary or permanent injunctive relief, attomeys fees and court costs.”

4 Tha court ... shall, in addition to any judgment awarded to the plaintiff ... allow
a reasonable attorneys fee to be paid by the defendant .28 U.S.C § 216(b}.

5 As previously noted, the CFEPA authorizes a courst to grant “such legal and
equitable relief which it deems appropriate including, but not limited to,
temporary or permanent injunctive refief attorneys fees and court
costs."General Statutes § 46a-104.

End of Document
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Eaddy v. Depariment of Shikdven & Families
Superior Gourt of Connecticut, Judiciat Disirict of Hartiord,  Sepleriber 1, 2011 Not Reported in £.3d 2011 WL 4424428 52 Conn. L. Rptr. 480 (SELEGTERIOPICS

2011 WL 44244928
Only the Westlaw citation is currently available.

UNPUBLISHED OPINION. CHECK COURT RULES BEFORE CITING.

Superior Court of Connecticut,
Judicial Prigtries of Hartford.

Gwendohn EADDY
V.
DEPARTMENT OF CHILDREN & FAMILIES et al.

No. HHDCV10601533635.  Sept, 1, 20161,
QOpinion
PECK, J.

*¥ The plaintiff, Gwendelyn Eaddy, filed this four-count complaint against the folfowing eight
defendants: the Department of Children and Families (DCF};, Susan Hamiiton, who was then
the Commigsioner of DCF; Amy Gionfriddo, & DCF social worker (coliectively, the DCF
defendants); the Meriden Board of Education and Mary Cortright, Joy Baker, Thomas Brown
and Maggie Plant, who are employed by the board (collectively, the Meriden defendants).
Count one ig a claim for defamation against the Meriden defendants oniy. CGount two is
directed against ail of the defendants for vexatious suit. Gount three alleges intentional
infliction of emotional distress against all the individual defendants, including Gionfriddo, in
their ingividual capacities. Count four is directed against the DCF defendants for violations of
General Siatltes § 46a-71{a} and (b).’ The prayer for refief seeks injunctive relief,
compensatory damages, punitive damages, attorneys fees and costs.

The compiaint alleges the following facts. The plaintiff is an African-American female, who
resides in Meriden, Connecticut. She has a ten-year-old son, E.A., and a kinderganten-aged
daughter, J.A. E.A. is enrolled In the Meriden public school system. On May 8, 2008, EA.
¢id not return home from school on the schoot bus as expecied by the plaintiff. The plaintiff
telephoned E.A.'s schoal, the Casimir Puiaski Schogl, to inguire as to the whereabouts of
her son. The school's principal, Thomas Brown, informed the plaintiff that he had called DCF
because E.A. alieged that the plaintiff had beaten him using a shoe, a belt and a blow dryer,
The plaintiff then went to the school, where 2 department worker, Amy Gionfridde, outlined
tha allegations of physical abuse that E.A. hiad made against the piaintiff.

A few days later, the plaintiff received a call from Gionfriddo, Gionfridde asked the plaintiff if
the plaintiff told E.A. that he could be "taken away" from her by the authorities. The plaintiff
indicated that she had made that statement to E.A., and justified it by citing “new bullying
laws, and legislation that supports {safety] &nd zero tolerance policies in schools”; E.A's
disciplinary, medical and mental heaith issues as weif as the realifies facing special needs
and African-American male students. Gionfriddo criticized the pfaintiff's viewpoini, telling the
piaintiff that she was “espousing racist views.”

From the May 8, 2008 incident until December of 2008, the plaintiff was under investigation
by BCF. Al some point, the pla'mﬁff'inforrﬁed school cfficials of her belief that E.A. should be
enrofied in anger management and conflict resolution classes. The schoal officlais, as well
as “the doctor,” told the plainiiff that E.A.'s “medication regimen had to be confinued” and
that “the topic of anger management might then be revisited after they get a ‘handle’ on his
medication."Despite disagreeing with this course of action, the plaintiff complied with it “in
order to avoid being labeled as & “bad mom." "

*2 On June 11, 2008, DCF substantiated charges of emotional neglect and two counts of
educational negiect against the plaintiff. Charges of physical abuse and physical neglect
were not substantiated. A charge of educational neglect was aiso substantiated regarding
J.A. As a result, the plaintiff leamed that she would be placed on a registry for individuals
against whom charges of child abuse and neglect had been substantiated. On June 20,
2008, the plaintiff appealed the substantiated findings of emotional and educational neglect
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against her.20n December 31, 2008, the charges of emotional and educational negiect
were overiurned as a result of the administrative appeal.

Before the court is the DCF Defendants’ motion $o dismiss all the claims against them, which
was filed on August 26, 2010. Specifically. they move fo dismiss counts two and four on the
ground of lack of subject matter jurisdiction, and count three as to Gicnfriddo on the ground
of lack of personal jurisdiction and statutory immunity under Genaral Statutes § 4--165, The
issues have been fully briefed. Otal argument was held at short calendar on May 9, 2611,

A motion te dismiss ... properly attacks the jurisdiction of the court, essentially asserting that
the plaintiff cannct as a matter of Jaw and fact state a cause of action that should be heard
by the court ... {T]he doctrine of sovereign immunity implicates subject matter jurisdiction and
is therefore a basis for granting a motion to dismiss.”(Citation omitied; Internal marks
omitted.) Bacon Construction $o. v. Dept. of Public Works. 284 Conn 698, 706, 957 A2d
348 (2010).°A motion {o dismiss tests, inter alia, whether, on the face of the record, the court
is without furisdiction.”Wilcox v. Websler fns., Inc.. 204 Gonn, 208, 2173, 982 A 2d 1053
(2008

“When a trial cowst cecides a jurisdictional question raised by a pretrial motion to dismiss on
the basis of the complaint alone, it must consider the allegations of the complaint in their
most favorahie light ... in this regard, a court must take the facts to be those alleged in the
complaint, including those facts necessarily implied from the allegations, construing themin
a manner most favorahble 1o the pleader."(Internal quotation marks omitted.) Conboy v. Sfate,
262 Gonn. 842, 651, 074 A 29 868 {2009}."[Tihe plaintiff bears the burden of proving subject
mattar jurisdiction. whenever and however raised.”(intemal guotation marks omitted.} Fart
Trumbuli Conservancy, LLC v. New Lendon, 265 Conn. 423, 430 n. 12, 8§29 A 2d 801
{2003).

1
COUNT TWO

(Vexatious Suit As To All Defendants)
“[Tihe purpose of the sovereign immunity doclring is {0 protect the state from liability for
private litigation that may interfere with the functioning of state government and may impose
fiscal burdens on the state ..."Gordon v. H.N.S. Management Co., 272 Conr. 81, 105, 851
A 2d 1160 (2004)." The doctrine of soversign immunity is a rule of common law that operates
ag a strong presumption in favor of the state's ilsmunity from liability or suit ... [Tihis court
has recognized the well estabiished principle that statutes in cerogation of sovereign
irmmurity should be strictly construed ... [Wihen there is any dowbf about their meaning or
intent they are given the effect which makes the least rather than the most change in
sovereign immunity.”(Emphasis in original; internal quotation marks omitted.) Hicks v. State,
267 Conn, 798, 80102, 1 £.3d 36 (2010}

*3 The DCFE defendants argue that the plaintif's claims against them in count two for
vexatious suit are barred by the docirine of sovereign immunity. In particular, they contend
that the plaintiff's claim for monetary damages is barred by sovereigh immunity and that her
ciaim for injunctive relief is barred because the plaintiff fails to plead facts which would
qualify this claim for any recognized exception to the dectrine. They also argue that the court
iacks authority to grant injunctive relief due to the plaintiffs faifure to file a verified complaint
as required by General Statules § 52-471(b}. in her opposition, the plaintiff maintains that
count two is ot bamed by sovereign immunity because she has alleged conduct by the DCF
defendants thaf falls within fwo of the exceptions to soveraign Immaunity—the exception for
condigct by state officials that violated the plaintiff's constitutional rights, as well as the
exception for conduct by state officials in excess of their statutory authority.

“[Tlhe soversign immunity enjoyed by the state Is not absolute. There are [three] exceptions:
(1) when the iegislature, either expressly or by force of a necessary implication, statutorily
waives the state's sovereign immunity ... (2) when an action seeks declaratory or injunctive
relief on the hasis of 2 substantiai claim that the state or one of its officers has violated the
plaintiff's constitutional rights ... and (3) when an acfion seeks declaratory or injunctive relief
on the basis of a substantial allegation of wrongful conduct to promote an illegal purpose in
excess of the officer's statutory authority.”(Citations omitted; internal quotation marks
omitted.) Columbia Air Services, Inc. v. Dept. of Transportation. 293 Conn, 342, 340, 877
A.2d 836 (2009)."In the absence of a proper factual basis in the complaint to support the
applicability of these exceptions, the granting of a motion to dismiss on sovereign immunity
-grounds is proper."(intermai quotation marks omitted.) 4. a8 350
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In count two, a vexatious suit claim, the plaintiff incorporates the factual aliegations in her
statement of facts and further alleges that the DCF defendants iacked “probable cause to
take actions fo cause DCF to institute andfor [continue] ihe investigation of Plainiiff for
emotional abuse and/or educational neglect,” but proceeded to do so nonetheless.

The plaintiff does not contest the DCF defendants' asserfion that her elaim for monetary
reilef as to count fwo is barred by the doctrine of sovereign immunity. Indeed, under
Connecticut faw, “[ijn the absence of a statutory waiver of sovereign immunity, the plaintif
may not bring an action against the state for monetary damages without authorization from
the claims commissioner to do so0."Columbia Air Services v. Department of Transportation,
supra. 283 Conn. at 351, "[Tihe exception to the doctrine of sovereign immunity for actions
by state officers in excess of their statutory authority appiies only to actions seeking
declaratory or injunclive redief, not to actions for money damages. When a plaintiff brings an
action for money damages against the state, he must proceed through the effice of the
ciaims commissioner pursuant to [General Statuies §§ 4-141 through 4-183). Otherwise,
the action must be dismissed for lack of subject matter jurisdiction under the docirine of
sovereign immunity."Frigge v. Ragagha, 265 Conn. 338, 3408, 828 A.2d 542 (2003]. Since
there is no indication in the complaint or motion papers that the plaintiff has received the
requisite permission, the plaintiff's claim for monetary refief as to count two is barred by
sovereign immunity.

“4 Although the defendants argue that any purported claim by the plaintiff for injunctive relief
a5 o count two is alse barred by the dogtrine of savereign immunity, the court is net
convinced that she has aven properly statad such & claim. YWhile the praver for relief for the
enidire complaint seeks injunctive relief generally, the plaintiff makes ne specific claim for
such reliaf in count two. In fact, paragraph 47 merely noies that the plaintiff has been
damaged. in any event, the plaintiff does not allege facts which would reasonably support a
claim that the DCF defendants viclated her constitutional righfs or acted in excess statutory
atthority such as would overcoma the bar of sovereign immunity. See Columbia Air Setvices
v. Department of Transportation. supra, 292 Conn, at 349-51. For all these reasons, the
motion {c dismiss count two of the complaint is, in 2ll respecis, granted for lack of subject
matier jurisdiction.

CQUNT THREE
Count three is identified by the plainfiff parenthetically as “intentional infliction of emctionat
distress” as to "All individual Defendants in their individual Capacities.”in support of its
motion to dismiss this count, the DCF defendants point out, and the plaintiff concedes, as
confirmed by the summeons and return of service, none of the so-called individually-named
defendants, including Gionfridda, were served individually. **[Ajn action commenced by ...
improper service must be dismissed."{Intsrnal quotation marks omitted.) Jimenez v.
DeRosa. 108 Conn.App. 332, 338, 951 A.2d 632 {2008)."[W]hen a particular method of
serving process is set forth by statute, that method must be foliowed ... Unless service of
process is made as the statute prescribes, the court to which i is returnable does not
acquire julisdiction ... The jurisdiction that is found lacking ... is jurisdiction over the
person ...” (Internal quolation marks omitted ) Argent Martgage Co.. LLC v. Hueitfas, 268
Conn. 568, 576, 853 A.2d 868 {Z008)."There is no substitute for ‘in hand' or abode service in
accordance with General Statutes § 52-54, where jurisdiction over the person of a resident
Individual is sought ..."White-Bowman Fiurnbing & Heating, Inc. v. Biafore, 182 Comn, 14,16
~17, 437 A.Z2d 833 (1880). Suing staie defendants in their individual capacities requires “that
they be served at thair ususal places of abode."Fdelman v. Page. 123 ConnApp. 233, 243,
1A 3d 1188 (2010). See also Sefoski v. University of Connecticut Health Cenfer, Superior
Court, judicial district of Hariford, Docket No. GV 10 6012794 (April 15, 2011, Peck, J.).

Because she was not properly served in her individual capacity, the court lacks jurisdiction
over the person of Gionfriddo as to count three of the plaintiff's complaint. Therefore, the
DCF defendant's motion to dismiss count three of the complaint as to Gionfriddo must be
granted.

it}

COUNT FOUR
in count four of the complaint, the plaintiff allages that the DCF defendants viclated General
Siatutes § 48a-71(a) and (3}. The DCF defendzants maintain that the plaintffs claims for
monetary damages and injunctive relief in connection with these provisions are barred by
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the doctring of sovereign immunity. ¢ The plaintiff did not specifically address count four in
her memerandurm in opposition.

*5 in count four, the plaintiff makes the following additional allegations: The DCF defendants
discriminated against her on the basis of her race and they exceeded their statutory ‘
autharity in their racially biased conduct andg treatment of her. The plaintiff filed a complaint ‘ |
with the Cennecticut commission on human rights and opportunities (CHRQ), pursuant to |
General Siatutes § 46a--82, in which she alleged claims for race and coler discrimination
under § 46a-71(a) and § 4827 4{h}. The commission issued a release of jurisdiction over
her complaint on April 13, 2010, pursuant to a notice of release of jurisdiction, & copy of
which she attached fo the complaint.

Section 48a~71 provides, in relevant part as foliows: “(a) All services of every state agency
shall be parformed without discrimination based upon race, color, religious creed, sex,
marital status, age, national origin, ancestry, mental retardation, mental disability, learmning
disability or physicai disability, including, but not imited 1o, blindness; (b} No state facility
may be used in the furtherance of any discrimination, nor may any state agency become a
party 1o any agreement, arrangement or plan which has the effect of sanctioning
discrimination ...”

Although the statute itself does not expressly provide a private cause of action (0 a person
claiming & violation, it must be read in conjunction with General Statutes § 462-82, which
provides in relevant part: “(a) Any person claiming to be aggrieved by an alleged
discriminatory practice ... may, by himself or herself or by such person's attorney, make, sign
and file with the commission a complaint in writing under oath, which shall state the name
and address of the person alieged ic have committed the diseriminatory practics, and which
shall set forth the particuiars thereof and contain such other information as may be required
by the commission ...”

Further, § 46a~100 provides: “[Alny person who has timely filed a complaint with the
Commission on Human Righis and Opportunities in accordance with section 48a--82 and
who has obtained & release from the commission in accordance with section 4Ga--83& of
4G5~101, may also bring an action In the superior court for the judicial disirict In which the
discriminatory praciice is alleged to have oceurred or in which the respondent transacts
business, except any action involving a state agency or official may be brought in the
superior court for the judicial district of Hartford. "Lastly, § 46a-101 proviges in relevant part:
"{a) No action may be brought in accordance with section 46a—100C uniess the complainant
has received a release from the commission in accordance with the provisions of this
section.”

Although the plainiiff does not recite these provisions in the text of her complaind, it is
apparent that she relies on them as §8§ 46a-82, 48a~100 and 46a-101 are expressly
referred to in the notice attached to her complaint. Although the plaintiff's filings makes ne
reference to General Statutas § 462-99, the court noles that this statute also provides 2
cause of action for alleged violations of various anti-discrimination statutes, including § 46a
~71. Section 462-9% provides: "Any person claiming {o be agarieved by any pravision of
sections 46a—70 to 48a~78, inclusive ... may petition the Superior Court for appropriate relief
and said court shall have the power to grant such relief, by injunction, or otherwise, as it
deems just and suitable.”

*6 The Connecticut Supreme Court has determined, under the corollary statutory scheme
involving claims of employment discrimination premised on viciations of General Statuies §
46a-60, that § 4Ga~100, assuming proper compliance with the related provisions § 46a-82
and § 46a-101, constitutes an express waiver of sovereign immunity. See Lyon v. Jones,
291 Conn. 384, 400, 968 A 2d 418 (2004}, Although the court in Lyon did not reach the
claims brought under § 46270, the similarity of the relationship between § 46a-70 and §
48a~100 and § 46a-101, o that of § 48a-560 and those same provisions, is inescapabile in
situations whera the CHRO has released its Jurisdiction over a preperly filed claim. Applying
similar reasoning to that employed by the Suprems Court in Lyorn v. Jones, at the very teast,
it would appear that § 48298 constitutes a similar waiver of statutory immunity at ieast with
respect to injunctive relief. ®

In Lyon, the court explained that its conclusion was consistent with General Stahuies § 4
~142, which “sets forth varicus exceptions to the claims commissioner's jurisdiction, and
provides in relevant part: ‘There shall be a Claims Commissicner who shall hear and
determine alt claims agains! the state except ... {2) claims upon which suit ofherwise is
authorized by faw... {3) claims for which an administrative hearing procedure ctherwise is
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astablished by faw ..." (Emphasis original.) Lyon v. Jones, supra. 281 Conn, at 401
~02 [ Section) 4-142(2) ... specifically exempis from the jurisdiction of the claims
commissioner ‘claims for which an administrative hearing procedure ctherwise is established
by law .. 'Section 48a-92(a) provides just such an alternative administrative procedure: ‘Any
persen claiming to be aggrieved by an alleged discriminatory practice ... may ... make, sign
and file with the commission a complaint in writing under oath ..." Thus, it is apparent that
claims over which the commission has statutory jurisdiction are, by the express terms of § 4
-142(3), excluded from the purview of the claims commissioner."id., at 402.

“Moreover, § 4—-142(2), read together with § 46a-101, also operates o exempt a claim
krought under § 46a~-64 from the claims commissioner’s jurisdiction. Section 46a—101{a)
provides: ‘No action may be brought in accordance with section 482100 unless the
cemplainant has received a refease from the commission in accordance with the provisions
of this section.'Viewed as a limitation on the availability of & private cause of action, § 48a
~101 implies that § 463160 creates that cause of action, rather than merely providing rules
for determining the proper venue. A complaint brought before the commission alleging a
viciation of § 482-60 is simply not 'cognizable’ by the claims commissioner ...Section 462

-~ 100 explicitly authorizes a plaintiff to file & discrimination action, over which the commission
has released its jurisdiction, against the state in Superior Court without the approval of the
claims commissiongr. Indeed, a contrary construction would undermine the provisions of the
act, tleading to absurd and unworkable resuits, which the legisiature clearly did not
intend."{Citation omitted.) Lyvon v. Jones. supra, 291 Conn, at 403,

*7 “The parties to this appeal, including the altorney generat's office as appellee, agree with
this conclusien. Indeed, this is the long-standing position of the office of the claims
commissioner itself. "Lyon v. Jones, svora. 201 Conn. g 404,

Although the particuiar discriminatory practice at issue in Lyons v. Jones was employment
discriminaticn, the language that the court employed in its analysis indicates that its
conctusion was based on the statutory fanguage and scheme that also apply to allegations
of other discriminatory practices, such as those of the plaintiff in this matter, that were
brought to and then released by the CHRO pursuant to §§ 482-82° and 46a-100,
respectively. In addition, to the extent that # may be argued that § 46a-85 is the only
provision in the statutory scheme which provides a private cause of action for claims arising
out of “discriminatory state practices” such as those set forth in § 48a-71, the fact is that the
language contained in § 46a-9% does not limit the form of recovery available to injunctive
relief. Rather, the language of § 48a~98 is that a person "may petition the Superior Court for
appropriate refief and said courd shall have the power to grant such relief, by injunction or
otherwise. (Emphasis added.}

Finally, the DCF defendants argue that the plaintiff's claim for injunctive relief as to count
faur should be preciuded pursuant ic General Statules § 52-471{b) because she has failed
to verify by oath the allegations made in her complaint. Section $2-471(b} provides: "No
injunction may be issued unless the facts stated in the application therefor are verified by the
ogth of the plaintiff or of some competent witness.™ ‘[Whhile [§ 52-471¢h} | requires the facts
stated in an application for injunction to be verified by the aath of the plaintiff or some
compstent witness before the court may grant an injunction, it dees not requite the plaintiff fo
fite a verified complaint or affidavit before the court may exercise jurisdiction over an action
for an injunction.’ Hiscox v. Peru, Superior Court, judicial district of New London, Docket No.
CV-07 5003832 {October 22, 2008, Martin, J.).'A party seeking injunctive relief may be
allowed to verify its allegations at the time of trial ..."DeMartine v. DiSora,... Superior Court,
Docket No. CV 80 030508 [ (November 27, 1980, Curran, 1) 1."Cooke v. Turnure, iudicial
district of Litchfield, Docket No. CV 08 4007577 (December 8, 2008, Roche, J.) (46 Cona. L.
Rptr. 765, 786). Therefare, the piaintiff may varify the altegations made in her complaint at
the time of trial. For ali the foregoing, reasons, the motion to dismiss count four must be
denied,

CONCLUSION
Accordingly, the DCF defenciants’ motion to dismiss counts two and three is hereby granted
and the metion te dismiss count four is hereby denied.

All Citations

Not Reported in A.3d, 2011 WL 4424428, 6Z Conn. L. Rptr. 469

Footnotes
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1 I general terms, Saction 46a-71 prohibits diserimination in services
performed by staie agencies.

2 It is unclear from the platntiff's complaint if her appeal related to the charges
substantiated regarding E.A. only, or E.A. and J.A,

3 The plaintff asked the court fo consider and grant her motion to exfend the
return date, which she filed with her opposition to the moticon to dismiss, so
that she could properly serve ceriain defendants in their individual capacities.
The DCF defendants opposed the motion 0 extend, and, on May 12, 2011,
this court denied it. '

4 The plaintiff does rot spacifically state upon which statutory provision upen
which she brings her cause of action as § 46a~71 does not, itself, provide the
basis for a private cause of action. However, she has attached a “Release of
Jurisdicton” from the Commission on Human Rights and Opportunities
(CHRQ), dated Aprit 13, 2010, pursuant to General Stahites § 482101, which
autherizes 2 private cause of action pursuant o § 48a--100 for persons who
have timely filed a complaint and obtained a releass of jurisdiction from the
CHRO. Praciice Book § 10-3a) provides, “[wihen any claim made in a
complaint ... is grounded on a statute, the statute shall be specifically identified
by its nurmber. “Alhough a plaintiff generally Is required to identify specifically
any statute on which a particutar action is grounded; see Practive Book § 10-3
{a); ‘our caurts repeatedly have recognized that [this rutg] is directory and not
mandatory ...'Burton v. Stamford, 115 Conn App. 47, 85, 971 A 2d 738.cert.
denied, 293 Conn. 912, 878 A Z¢ 1108 (2009}, The plaintifi is nof barred from
recovery thereby as long as the defendant sufficiently was apprised of the
nature of the action. Spears v. Garcra, 66 ConnApp. 869, 676, 785 A.2d 1181
{2001}, affd, 263 Conn. 22, 818 A 2¢ 37 {2003); see alsp Caruso v.
Bridgeport, 285 Conn. 818, 529, 841 A.2d 266 (2008) (t)he critical
consideration under § 10-3{a)... is whether the [defendant was] on notlce of
the staiuiory basis for the plaintiffs claims"). Brewster Park, LLC v Berger, 128
ConnApp. B30, 14 A 3d 334 {2011)." Smigedski v. Dubois, Superier Court,
judicial district of New Britain, Docket No. CV 10 6007570 (March 21, 2011,
Young, .1}, Although for reasons discussed later on in this memorandum it is
not dlear whether the basis of ker cause of action is § 46a-100 or § 46a-99%
because of some oveniap in these provisions, there is no question that she
relies on one or both of these provisions as the basis of count four,

5 fn Lyon, the court noted that 46a~100, "is the primary vehicie aliowing a
complainant who has recelved a reiease from the cemmission to further
prosecute her claim in court.”fd., at 400.The courl quoted the statute and
congluded, "from this language, and from the staiute's place in the overarching
statutory scherne, that § 46a-100 expressly waives soverelgn immunity and
creates a cause of action in the Superior Court for claims alleging a violation of
§ ABa~60 over which the commission has refeased its jurisdiction.”/d. Section
48a-89 Is also an integrai part of the same “ovararching statutory scheme”
that led the court to conclude that § 452100 “expressly waives soversign
immwinity™ in connection with a ciaim “over which the commission has released
its jurisdiction.”

8 In this regard, the court notes that § 456a-82 refers o “discriminatory
practices,” not only discriminatory employment practices.
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